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COMMONWEALTH OF KENTUCKY 

BEFORE THE PUBLIC SERVICE COMMISSION 

* * * * *  
I n  t h e  Hat ter  of: 

NATIONAL-SOUTHWIRE ALUMINUM COMPANY , 1 
1 

1 

1 
B I G  R I V E R S  ELECTRIC CORPORATION, 1 

1 
D e f e n d a n t .  ) 

C o m p l a i n a n t ,  

V .  CASE NO. 9437 

O R D E R  

On October 2 ,  1985, N a t i o n a l - S o u t h w i r e  Aluminum Company 

( "NSA")  f i l e d  a c o m p l a i n t  a g a i n s t  its wholesale s u p p l i e r  of 

electric power, B i g  R i v e r s  E l e c t r i c  C o r p o r a t i o n  ( "Big Rivers" 1 ,  

a l l e g i n g  tha t  its wholesale r a t e s  should be r e d u c e d  by 

r e a s s i g n i n g  f rom t h e  W i l s o n  g e n e r a t i n g  p l a n t  t o  B i g  R i v e r s '  

e x i s t i n g  s y s t e m '  a n  o f f - s y s t e m  sale of 5 4  m e g a w a t t  ("HW) and by 

d i s a l l o w i n g  for r a t e - m a k i n g  purposes any coal costs i n  excess of 

$ 2 5  per  t o n .  NSA f u r t h e r  a l l e g e s  t h a t  t h e  r e s u l t i n g  r e d u c t i o n  i n  

B i g  R i v e r s '  rates s h o u l d  be app l i ed  f i r s t  t o  r e d u c e  NSA's rate to  

2 2  mills and  t h e n  t o  r e d u c e  a l l  o ther  c u s t o m e r s '  rates .  NSA 

c l a i m s  t h a t  its gropoeed methodo logy  for rate r e d u c t i o n s  is 

The c h a r a c t e r i z a t i o n  of Big Rivers' system as being d i v i d e d  
i n t o  two p o r t i o n s ,  the Wilson g e n e r a t i n g  p l a n t  and i t a  
e x i s t i n g  s y s t e m ,  is a r e c o g n i t i o n  t h a t  for rate-making 
purposes t h e  Wilson genera t ing  p l a n t  h a s  n o t  been i n c l u d e d  i n  
Big R i v e r s '  r a te  base. 



j u s t i f i e d  by b o t h  i ts need  for a 22 m i l l  r a t e  t o  r e m a i n  i n  

o p e r a t i o n  a n d  its s u b s i d i z a t i o n  s i n c e  1 9 8 1  of a competitor 

aluminum company a l so  s u p p l i e d  by Big R i v e r s .  

On October  2 4 ,  1985, Big Rivers filed an a n s w e r  d e n y i n g  

t h e  s u b s t a n c e  of N S A ' s  c o m p l a i n t  and  a l l e g i n g  t h a t :  (1) t h e  

i s s u e s  h a v e  a l r e a d y  b e e n  L i t i g a t e d  in C a s e  No. 9163, Big Rivers 

C o r p o r a t i o n ' s  Notice Of Changes  I n  Its R a t e s  F o r  E l e c t r i c i t y  Sold 

To Member C o o p e r a t i v e s ,  and  are barred  f r o m  re1 i t  igat  i o n  h e r e i n  

by t h e  d o c t r i n e  of res j u d i c a t a ;  ( 2 )  t h e  i s s u e s  s h o u l d  be 

a d j u d i c a t e d  in the c o m m i s s i o n ' s  f o r t h c o m i n g  proceeding o n  

s t a t e - w i d e  power p l a n n i n g  i n  l i e u  of t h i s  d o c k e t ;  a n d  ( 3 )  NSA, 

l a c k i n g  a s e r v i c e  c o n t r a c t  w i t h  B i g  R i v e r s ,  m u s t  direct its 

c o m p l a i n t  a g a i n s t  i ts r e t a i l  e l ec t r i c  s u p p l i e r ,  G r e e n  R i v e r  

E lec t r ic  C o r p o r a t i o n  ( " G r e e n  R i v e r " ) .  B i g  R i v e r s  a l so  f i l e d  a 

m o t i o n  t o  d i s m i s s  the c o m p l a i n t  o n  t h e  grounds of res j u d i c a t a  

a n d  NSA's f a i l u r e  t o  proceed a g a i n s t  i ts r e t a i l  e lec t r ic  

s u p p l i e r ,  G r e e n  River. 

NSA filed a r e s p o n s e  i n  o p p o s i t i o n  to  B i g  R i v e r s '  m o t i o n  

to  d i s m i s s  on November 21, 1985. NSA argues  t h a t  res j u d i c a t a  

h a s  n o  a p p l i c a t i o n  to t h i s  case b e c a u s e  t h e  f i n d i n g s  of f a c t  made 

in Case N o .  9163 i n v o l v e d  t h e  l e g i s l a t i v e  f u n c t i o n  of 

r a t e - m a k i n g ,  n o t  a j u d i c i a l  f u n c t i o n  of a d j u d i c a t i o n ,  a n d  t h a t  

the Commission failed t o  m a k e  a n y  spec i f ic  f i n d i n g s  w i t h  respect 

t o  t h e  r e g u l a t o r y  t r e a t m e n t  t o  be a c c o r d e d  t h e  o f f - s y s t e m  sale of 

5 4  MW. NSA f u r t h e r  a l leges  t h a t  the m a g n i t u d e  of its power b i l l ,  

c o u p l e d  w i t h  G r e e n  R i v e r ' s  uaucll  practice of directly p a s s i n g  
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through w h o l e s a l e  power i n c r e a s e s ,  s u f f i c i e n t l y  j u s t i f i e s  a 

c o m p l a i n t  a c t i o n  d i r e c t l y  a g a i n s t  B i g  R i v e r s .  

Based  o n  t h e  p l e a d i n g s  of record and being a d v i s e d ,  t h e  

Commission is of t h e  o p i n i o n  and  h e r e b y  f i n d s  t h a t  res j u d i c a t a  

w i l l  n o t  b a r  N S A ' s  c o m p l a i n t ,  i f  NSA is able to c a r r y  i ts b u r d e n  

of p r o o f  to  e s t a b l i s h  t h a t  a s i g n i f i c a n t  change of c o n d i t i o n s  or 

circumstances h a s  o c c u r r e d  since the C o m m i s s i o n ' s  O r d e r  in Case 

No. 9163. (See Bank of Shelbyville v .  People8 Bank of Bagdad, 

Ky., 551 S-W.2d 234  (1977).) W h i l e  B i g  R i v e r s '  m o t i o n  to  d i s m i s s  

is o v e r r u l e d  o n  t h i s  i s s u e ,  t h e  Commiss ion  e x p r e s s l y  rejects 

N S A ' s  c l a i m  t h a t  t h e  Order i n  Case N o .  9163 c o n t a i n e d  no e x p l i c i t  

f i n d i n g s  o f  f a c t  on t h e  r e g u l a t o r y  t rea tment  o f  t h e  54 HW 

o f € - s y s t e m  sale .  A l t h o u g h  t h e  summary of f i n d i n g s  c o n t a i n e d  a t  

page 29 of t h a t  Order does not d i s c u s s  t h e  o f f - s y s t e m  s a l e ,  i t  is 

e x t e n s i v e l y  d i s c u s s e d  at p a g e  13, w h e r e i n  t h e  Commiss ion  f o u n d  

t h a t  it a [ A ] g r e e s  w i t h  B i g  R i v e r s '  p o s i t i o n  t h a t  t h e  f i r m  s a l e  of 

54  megawatts to  MEAM is p r o p e r l y  assigned t o  the Wilson System."  

C o n s e q u e n t l y ,  t h i s  f i n d i n g  w i l l  n o t  be m o d i f i e d  a b s e n t  t h e  

r e q u i s i t e  s h o w i n g  of c h a n g e d  c i r c u m s t a n c e s ,  

The Commiss ion  r e c o g n i z e s  that t h e  s e c o n d  b a s i s  s u p p o r t i n g  

Big Rivers' m o t i o n  t o  d i s m i s s ,  its l a c k  of a c o n t r a c t  with NSA, 

does have some merit. NSA's power s u p p l y  c o n t r a c t  is w i t h  o n l y  

Green R i v e r ,  a l t h o u g h  the c o n t r a c t  rate ia a p a s s - t h r o u g h  of Big 

Rivers' wholesale r a t e  p l u s  a small i n c r e m e n t  per  k i l l o w a t t  hour 

for Green River. Further, NSA w a s  an i n t e r v e n o r  and  a c t i v e  

p a r t i c i p a n t  i n  Big R i v e r s '  last r a t e  case, No. 9 1 6 3 ,  d u e  to N S A ' s  

Under  t h e s e  s u b s t a n t i a l  i n t e r e s t  i n  B i g  Rivers' rates.  
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c i r c u m s t a n c e s ,  NSA's c o r n p l a i n t  as t o  rates s h o u l d  be filed 

a g a i n s t  b o t h  G r e e n  R i v e r  a n d  Big Rivers. The C o m m i s s i o n  w i l l  

t h e r e f o r e  d e n y  B i g  R i v e r s '  m o t i o n  t o  d i s m i s s  for f a i l u r e  t o  

proceed a g a i n s t  t h e  proper p a r t y ,  b u t  w i l l  r e q u i r e  NSA to amend 

its c o m p l a i n t  w i t h i n  1 0  d a y s  t o  i n c l u d e  G r e e n  R i v e r  as a 

d e f e n d a n t .  The Commission f u r t h e r  r e c o g n i z e s  that B i g  R i v e r s '  

t h r e e  o t h e r  member d i s t r i b u t i o n  c o o p e r a t i v e s 2  a r e  l i s t e d  o n  t h e  

service l ist  for this case a l t h o u g h  none  h a v e  i n t e r v e n e d .  The 

m e m b e r  c o o p e r a t i v e s  may p r o p e r l y  allow t h e  d e f e n d a n t s  to  protect  

w h a t e v e r  i n t e r e s t  t h e y  may h a v e  i n  t h i s  p r o c e e d i n g ,  or each 

c o o p e r a t i v e  may i n t e r v e n e  if it  p e r c e i v e s  t h a t  its i n t e r e s t  does 

not c o i n c i d e  w i t h  t h e  defendants' .  

The Commiss ion  f u r t h e r  f i n d s  o n  i ts  own m o t i o n  t h a t  NSA's  

c o m p l a i n t  s h o u l d  be h a n d l e d  i n  a n  o r d e r l y  and  e x p e d i t i o u s  manner. 

Therefore, the Commiss ion  h a s  e s t a b l i s h e d  a p r o c e d u r a l  s c h e d u l e ,  

set forth i n  Append ix  A a t t a c h e d  h e r e t o ,  t o  b e  f o l l o w e d  i n  t h i s  

case. D e v i a t i o n  from t h i s  p r o c e d u r a l  s c h e d u l e  w i l l  be g r a n t e d  

only upon w r i t t e n  m o t i o n  s e t t i n g  f o r t h  e x t r a o r d i n a r y  

c i r c u m s t a n c e s .  

IT IS  THEREFORE ORDERED t h a t :  

1. Big Rivers' m o t i o n  to d f n m i e s  ba and it, hereby ie 

denied. 

Henderson-Union R u r a l  Electric C o o p e r a t i v e  C o r p o r a t i o n ,  
J a c k s o n  P u r c h a s e  E lec t r ic  Cooperative C o r p o r a t i o n ,  a n d  Mead 
C o u n t y  Rural Electric C o o p e r a t i v e  Corporation. 
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2.  NSA s h a l l  have  the burden of p r o v i n g  that a change i n  

c i r c u m s t a n c e s  has occurred s i n c e  t h e  Commission's  Order entered 

May 6 ,  1 9 8 5 ,  i n  Case N o .  9 1 6 3  s u f f i c i e n t  to justify a 

m o d i f i c a t i o n  of that Order. 

3 .  W i t h i n  10 days of t h e  d a t e  of this Order ,  NSA shall 

amend its c o m p l a i n t  to i n c l u d e  Green River a s  a d e f e n d a n t .  

4 .  The p r o c e d u r a l  schedule set f o r t h  i n  Appendix A 

attached hereto be and i t  hereby is a d o p t e d .  

Done a t  F r a n k f o r t ,  Kentucky,  t h i s 9 t h  &y of &&, 1985. 

PUBLIC SERVICE COMMISSION 

ATTEST: 

Secretary 



APPENDIX A 

A P P E N D I X  TO AN ORDER OF THE P U B L I C  S E R V I C E  COMMISSION In Case 
No. 9437 dated December 2, 1985. 

Procedural  Schedule 

January 10, 1986 

January 2 4 ,  1986 

February 21, 1986 

March 7, 1986 

March 20,  1986 

April 9, 1986 

Completion of discovery 
by NSA. 

Submiss ion of prefiled 
testimony by NSA. 

Completion of Discovery 
by d e f e n d a n t s  and 
intervenors. 

S u b m i s s i o n  of pref i l e d  
testimony by d e f e n d a n t s  
and intervenors. 

Hearing to b e g i n  at 9 a.m. 
E.S.T. at t h e  Commission's 
office in F r a n k f o r t ,  
Kentucky, for cross- 
examination of a l l  witnesses 
and rebuttal testimony, 
if any. 

Submiss ion  of Briefe. 


